
 
 

Via Electronic Submission to: rule-comments@sec.gov 

Vanessa A. Countryman 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street NE 
Washington, DC 20549-1090 

Re: File No. S7-2026-32; Release No. 34-106383 — Third Supplemental Comment: 
Statutory Authority, Reliance Interests, and Reasonable Alternatives 

Dear Secretary Countryman: 

I submit this third supplemental comment on the Commission's proposal to rescind Rule 
14a-8 and amend Rule 14a-4. I incorporate my prior comments by reference rather than 
repeat their broader discussion of investor protection, economic effects, state-law 
fragmentation, and shareholder participation. 

This comment addresses more specifically the Commission's new interpretation of 
Section 14(a), its treatment of SEC v. Transamerica Corp., the reliance interests 
produced by more than eight decades of federal proxy regulation, and alternatives to 
complete rescission. These issues warrant particular attention because the Commission 
is not writing on a blank slate. 

I. Section 14(a) Regulates the Proxy Machinery Through Which State-Law Rights 
Are Exercised 

Section 14(a) authorizes the Commission to prescribe rules governing proxy 
solicitations that it determines are “necessary or appropriate in the public interest or for 
the protection of investors.”[1] The Commission itself recounts that Congress enacted 
Section 14 because abuses in proxy solicitation had “frustrated the free exercise of the 
voting rights of stockholders.”[2] 

That history is important. Rule 14a-8 need not create a substantive state-law voting 
right in order to fall within federal proxy regulation. Its historic function has been to 
govern whether a shareholder who has a proper matter to present can use the 
company's federally regulated proxy machinery to put that matter before shareholders 
who overwhelmingly vote by proxy rather than attend meetings in person. 

Indeed, the proposing release acknowledges that the Commission adopted the 
predecessor of Rule 14a-8 in 1942 under Section 14(a), and that then-Chairman 
Ganson Purcell explained shortly thereafter that its purpose was to assure shareholders 
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the practical ability to exercise rights traditionally available at shareholder meetings, 
including making and voting on proposals.[3]  

This history illustrates the complementary roles of state and federal law: state law 
determines whether shareholders possess the underlying corporate right, while federal 
law can regulate the proxy machinery through which that right is exercised in public 
companies. 

II. The Proposal Should Confront SEC v. Transamerica Directly 

The Commission discusses SEC v. Transamerica Corp., 163 F.2d 511 (3d Cir. 1947), 
principally in connection with possible federal preemption of company procedures.[4] 
But whatever Transamerica ultimately means for questions of preemption, the decision 
is more directly relevant to the Commission's statutory-authority theory than the 
proposal acknowledges. 

The Third Circuit first looked to Delaware law to decide whether the shareholder 
proposals were proper subjects for shareholder action. It then addressed whether the 
Commission could require access to the proxy machinery under Section 14(a). The 
court stated unequivocally: 

“We entertain no doubt that Proxy Rule X-14A-7 represents a proper exercise” of 
Congress's delegation under Section 14(a).[5] 

The court therefore did not confuse federal proxy regulation with creation of substantive 
state corporate rights. It used state law to identify the shareholder right and federal 
law to ensure that corporate proxy machinery did not frustrate its exercise.  

That distinction goes directly to the theory underlying the present proposal. 

The Commission now concludes that Rule 14a-8 exceeds “the plain and best reading” 
of Section 14(a).[6] Yet Transamerica upheld the predecessor rule under that same 
statutory provision. If the Commission adopts a final rule based on lack of statutory 
authority, it should squarely explain why Transamerica's construction of Section 14(a) is 
incorrect or no longer persuasive, rather than addressing the decision primarily as a 
possible source of preemption uncertainty.  

III. Evolution of the Rule Does Not Establish That the Basic Federal Function Is 
Unauthorized 

The proposal argues that Rule 14a-8 has evolved beyond its original function into what 
some observers characterize as a form of “Federal common law,” particularly through 
federal exclusions that do not precisely track state corporate law.[7] 

Even if the Commission concludes that particular exclusions have moved too far from 
state-law principles, that does not establish that the original federal function—providing 
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access to the federal proxy machinery for proposals that are proper subjects under 
state law—is itself unauthorized. 

That distinction matters because rescission of an overextended regulatory provision and 
reform of that provision are not the same action. 

The Commission itself recounts that the original rule required inclusion of a proposal 
that was a “proper subject for action by the security holders,” and that subsequent 
Commission interpretations expressly used state law to determine whether that 
standard was satisfied.[8]  

If the Commission's concern is that later federal exclusions have displaced state 
corporate law, a more tailored response would be to restore the original division of 
responsibility rather than eliminate the federal proxy-access mechanism altogether. 

IV. Reliance Interests Extend Far Beyond Technical Compliance With Rule 14a-8 

The proposing release acknowledges that Rule 14a-8 has existed for many years and 
that shareholders and companies are “likely to have shaped certain governance and 
engagement practices around the rule's provisions.”[9]  

That reliance is substantial. 

Rule 14a-8 has shaped not merely filing deadlines and eligibility requirements but an 
entire system of engagement. Shareholders file proposals; companies engage with 
proponents; proposals are amended or withdrawn; companies sometimes often make 
commitments without a shareholder vote or the proposal appearing in the proxy; 
institutional investors establish voting policies in anticipation of recurring proposal 
categories; and boards receive information concerning shareholder concerns before 
those concerns mature into control contests or litigation. 

The Commission's Economic Analysis itself states that 12 percent of proposals are 
withdrawn but acknowledges that it does not have visibility into the degree of private 
negotiation associated with those withdrawals.[10] The Commission's also recognizes 
that negotiation accompanied by company concessions can be less costly than 
proceeding to a shareholder vote.[11]  
 
Based on my own experience as a shareholder proponent, withdrawal often does not 
mean that a proposal produced no benefit. I have repeatedly withdrawn proposals after 
companies agreed to make governance changes, provide additional disclosure, study 
an issue, or otherwise respond constructively. Rule 14a-8 therefore functions not only 
through proposals that reach a vote but through negotiations conducted in the shadow 
of a credible opportunity to obtain a shareholder vote. For example, I reached 
agreements on approximately 75% of my proposals this year. Those proposals never 
appeared in the proxy.  
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Like last year, I often submitted on one governance topic but reached agreement on 
another: right to cure. That may sound unusual, but it reflects how engagement works. 
Once a company and proponent are talking, both sides may identify a practical reform 
that is more immediately useful, less controversial, still advances shareholder rights, 
and creates value or avoids costs. 
 
Right to cure provisions are simple but important. They help prevent shareholders from 
being disqualified from nominating directors because of minor, correctable facial defects 
in paperwork. Shareholders should receive prompt notice of defects and a reasonable 
opportunity to correct them before their nominees are excluded. The result is less 
litigation, an advantage for both parties. Such provisions also encourage shareholder to 
file in a timelier and more efficient manner. 
 
Rescission would remove that bargaining mechanism. An economic analysis that 
measures proposals primarily by those ultimately appearing on a proxy card or 
receiving majority support will systematically understate this aspect of the Rule's 
operation.  

That missing information is important. A withdrawn proposal should not automatically be 
treated as an avoided burden. In many instances withdrawal is the result of successful 
engagement—the very mechanism through which Rule 14a-8 can produce benefits 
without requiring a vote. I believe all my proposals result in benefits to the companies. 
In many cases, company representatives fully agree. 

The Supreme Court has made clear that when an agency changes a longstanding 
policy, serious reliance interests must be considered rather than ignored. FCC v. Fox 
Television Stations, Inc., 556 U.S. 502, 515 (2009); Department of Homeland Security 
v. Regents of the University of California, 591 U.S. 1 (2020).[12]  

The Commission should therefore assess not simply procedural reliance but the 
institutional reliance that has arisen around negotiation, engagement, voting policies, 
corporate responsiveness, and a nationally uniform proposal process. 

V. The Commission's Own Economic Analysis Counsels Against Treating 
Rescission as Costless 

The Economic Analysis appropriately recognizes several uncertainties that should be 
central to the final decision. 

It states that rescission “may result in the loss of value-increasing proposals,” 
acknowledges research suggesting proposals can improve performance through value-
enhancing policy changes, reduced insider entrenchment, and better information about 
shareholder views, and recognizes that the net effect of rescission on agency costs 
cannot be determined with available data.[13]  
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The Commission also notes that the expected direct savings from rescission are highly 
concentrated: during 2022–2025, most companies receiving proposals received only 
one, while a relatively small number received disproportionate numbers of 
proposals.[14]  

Those findings matter to the proportionality of complete rescission. 

The Commission is required when rulemaking under the Exchange Act to consider 
whether its action will promote efficiency, competition, and capital formation.[15] Courts 
have emphasized the Commission's obligation to determine “as best it can” the 
economic implications of its rules rather than resting important conclusions on 
unsupported assumptions. Business Roundtable v. SEC, 647 F.3d 1144, 1148–50 (D.C. 
Cir. 2011).[16]  

Where acknowledged costs include the possible elimination of value-enhancing 
proposals and increased agency costs, and those effects cannot currently be separated 
with available data, the Commission should not convert uncertainty into an assumption 
that rescission produces a net benefit. 

VI. A State-Law-Based Federal Inclusion Rule Is a Reasonable Alternative 
Requiring Fuller Consideration 

The Economic Analysis considers an alternative under which a federal rule would 
remain in place but require inclusion only where the proposal is a proper subject for 
shareholder action under state law.[17] The Commission acknowledges that such an 
alternative would preserve greater access for proponents but expresses concern that it 
could require inclusion of more proposals and could create a “perception” of federal 
preemption.  

This alternative deserves substantially more consideration. 

It would directly address the Commission's stated federalism concern by eliminating 
federal substantive standards that are not grounded in state law while preserving the 
federal proxy mechanism that allows shareholders to exercise the state-law rights they 
actually possess. 

If perceived preemption is the concern, the Commission should consider whether 
express language disclaiming displacement of state-law substantive standards could 
address that concern. 

The Commission should also compare the costs of this alternative with the costs of 
complete rescission, including transition costs, inconsistent state regimes, private-
ordering costs, litigation, and the cost to shareholders of independent solicitation. 

Indeed, the Commission specifically asks commenters about the cost of independent 
proxy solicitation, alternative engagement mechanisms, likely state-law developments, 
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transition costs, and alternatives to complete rescission.[18] Those questions cannot be 
answered by assuming that state law and private ordering will promptly reproduce a 
workable substitute for an 80-year federal system.  

VII. Conclusion 

The Commission's concerns about federal intrusion into substantive state corporate law 
do not require elimination of the federal proxy mechanism through which shareholders 
exercise state-created rights. 

The Commission's own history, the language and purpose of Section 14(a), 
Transamerica, eight decades of reliance, and the availability of narrower alternatives all 
counsel against complete rescission. 

If particular elements of Rule 14a-8 extend beyond the Commission's proper role, those 
provisions can be reconsidered. That does not establish that the entire rule must 
disappear. 

For these reasons, and those stated in my prior comments, I respectfully urge the 
Commission to withdraw the proposed rescission or, at minimum, consider a 
substantially narrower alternative that preserves access to the federal proxy machinery 
for shareholder proposals that are proper under applicable state law. 

Thank you for your consideration. 

Sincerely, 

James McRitchie 
Shareholder Advocate 
CorpGov.net 
http://www.corpgov.net 
9295 Yorkship Court 
Elk Grove, CA 95758 
916-869-2402 (cell phone) 
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