
 
 

Via Electronic Delivery to: rule-comments@sec.gov 

Vanessa A. Countryman 
Secretary 
U.S. Securities and Exchange Commission 
100 F Street NE 
Washington, DC 20549-1090 

Re: File No. S7-2026-32; Release No. 34-106383 — Fourth Supplemental 
Comment: Rule 14a-4, Default Effects, and Shareholder Intent 

Dear Secretary Countryman: 

I submit this fourth supplemental comment to address the proposed amendments to 
Rule 14a-4(c). I incorporate my prior comments by reference. 

This comment responds particularly to the Commission's discussion of “Default Effects,” 
it’s reasonable alternatives, and Questions 42, 43, 45, and 49 concerning the combined 
effects of rescinding Rule 14a-8 and amending Rule 14a-4. 

The Commission's own Economic Analysis identifies a serious weakness in the 
proposed rule: the proposed default may cause management to vote shareholder 
shares, even where doing so does not reflect the shareholder's actual preference. 

I. The Commission Acknowledges That the Proposed Default Can Produce Votes 
Contrary to Shareholder Preferences 

Under the proposal, a shareholder would have to affirmatively check an opt-out box to 
prevent management from exercising discretionary authority. 

The Commission's Economic Analysis recognizes the consequences. It states that 
shareholders who fail to act because of “inertia” or “limited attention” may have their 
votes cast by management “regardless of their actual preferences.”[1] 

The Commission further finds that this default effect is likely to fall disproportionately on 
retail shareholders because institutional investors generally have established proxy-
voting processes, whereas less-engaged retail investors are more susceptible to limited 
attention and inertia.[2]  

This is not merely an objection raised by commenters. It is a factual concern identified 
by the Commission itself. 

That finding should substantially affect the design of the final rule. 
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II. The Proposed Opt-Out Does Not Convert Silence into Informed Consent 

A shareholder's failure to check a box may result from many things: lack of attention, 
confusion, failure to read the relevant disclosure, satisfaction with management, 
disagreement with management, or a deliberate decision not to vote. 

Those states of mind are not equivalent. 

Yet the proposed rule would treat the absence of an affirmative opt-out as authority for 
management to cast the shareholder's vote. 

The Commission expressly recognizes that mandatory disclosure may not solve this 
problem because disclosure reaches most effectively the shareholders who carefully 
read proxy materials, while the default effect is likely to be greatest among those who 
do not.[3]  

A formal opportunity to opt out therefore should not be treated as equivalent to 
affirmative shareholder authorization. 

III. The Two Possible Defaults Do Not Produce Equivalent Errors 

The Commission considered reversing the proposed default. Under that alternative, 
management could exercise discretionary authority only if the shareholder affirmatively 
checked a box granting it. 

The Economic Analysis correctly observes that behavioral default effects would cause 
different results under the two approaches. Under the proposed rule, some 
shareholders—“likely retail” shareholders in the Commission's words—could grant 
management voting authority even when that is not their actual preference. Under the 
alternative, some shareholders could instead produce a non-vote when they might have 
preferred to authorize management.[4]  

But those errors are not equivalent. 

Under an affirmative-authorization default, shareholder inaction leaves the 
shareholder's shares unvoted. 

Under the Commission's proposed default, shareholder inaction transfers affirmative 
voting power to management. 

One preserves the consequences of shareholder silence. The other converts silence 
into delegated authority. 

If investor protection and shareholder intent are relevant considerations, the 
Commission should explain why uncertainty regarding a shareholder's preference 
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should be resolved by giving management voting authority rather than leaving the share 
unvoted. 

IV. The Commission Should Analyze the Difference Between an Abstention and a 
Non-Vote 

The Economic Analysis identifies an additional issue that deserves fuller examination. 

The Commission notes that a shareholder who wishes to abstain would have to 
affirmatively use the opt-out. It further recognizes that a non-vote and an abstention can 
have different consequences depending upon the applicable voting standard. Under a 
votes-cast standard, for example, removing a share from the denominator can affect the 
outcome differently from recording an abstention.[5]  

That is not a merely technical distinction. 

Before adopting the amendment, the Commission should determine how frequently the 
proposed default would alter the denominator used in corporate voting and whether the 
resulting effect is systematically favorable to the position management announces it 
intends to support. 

The final Economic Analysis should not characterize the opt-out simply as preserving 
shareholder control without addressing this voting-standard effect. 

V. Rescission of Rule 14a-8 Magnifies the Rule 14a-4 Problem 

The Commission acknowledges that occasions for companies to seek discretionary 
authority “may become more frequent if Rule 14a-8 is rescinded.”[6]  

That interaction is crucial. 

Rescission of Rule 14a-8 would substantially restrict shareholders' ability to place 
proposals in company proxy materials. The Rule 14a-4 amendments would 
simultaneously make it easier for management to exercise discretionary authority 
concerning proposals that are outside those materials. 

The Economic Analysis itself recognizes that the combination could reduce proponents' 
incentives to conduct independent solicitations and that the amendments may reduce 
the probability that independently solicited proposals receive majority support.[7]  

Thus, the Commission should not evaluate either rule change in isolation. 

Taken together, they may create a cumulative effect: 
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management obtains greater control over what appears on the company's proxy 
card while also gaining greater authority over uninstructed shares regarding 
matters that do not appear there. 

Question 42 specifically asks about the aggregate effect of the concurrent changes, 
while Question 43 asks how shareholder ability to express views would be affected.[8]  

The Commission should answer those questions before adopting either change. 

VI. A Single Opt-Out Box Further Weakens the Claim That the Rule Reflects 
Individual Shareholder Preferences 

The proposal contemplates a single check box applying to multiple omitted proposals. 

The Commission considered requiring a separate check box for each proposal and 
acknowledges that doing so would allow shareholders to make individualized choices 
and would provide companies with more granular information about shareholder 
preferences.[9] 

It rejected that alternative in part because separate boxes might lengthen the proxy card 
or distract shareholders.[10]  

That tradeoff deserves closer examination. 

If the stated purpose of the opt-out is to provide shareholders with control over whether 
management votes their shares, a shareholder should not have to choose between 
granting management authority over all omitted proposals and granting it over none. 

The administrative convenience of one box should not outweigh the shareholder-choice 
rationale on which the proposed protection depends without evidence concerning the 
magnitude of the asserted burden. 

VII. The Commission's Own Findings Support an Affirmative-Authorization 
Default 

The Commission has already identified: 

the existence of substantial default effects; their likely concentration among retail 
investors; the possibility that votes will be cast contrary to actual shareholder 
preferences; limitations on the effectiveness of disclosure; and the availability of an 
alternative under which management receives discretionary authority only through 
affirmative authorization.[11]  

Given those findings, the more shareholder-protective default is straightforward: 
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An uninstructed share should remain uninstructed unless the shareholder 
affirmatively authorizes management to vote it. 

At minimum, if the Commission chooses the opposite default, the final release should 
explain why transferring voting authority to management because of shareholder inertia 
better protects investors than preserving a non-vote. 

VIII. Conclusion 

The proposed Rule 14a-4 amendment creates an unusual situation in which the 
Commission's own Economic Analysis identifies the central investor-protection problem 
with the proposed regulatory design. 

The Commission acknowledges that the default may result in management voting 
shares contrary to shareholders' actual preferences and that the effect will likely be 
concentrated among retail investors. 

An opt-out does not cure that problem when shareholder inaction is precisely what 
triggers management authority. 

I therefore respectfully urge the Commission not to adopt the proposed Rule 14a-4(c) 
amendments. If the Commission nevertheless proceeds, it should reverse the default so 
that discretionary authority exists only when affirmatively granted and should provide 
shareholders proposal-specific choices rather than a single blanket delegation. 

Thank you for your consideration. 

Sincerely, 

James McRitchie 
Shareholder Advocate 
Publisher, CorpGov.net 
Elk Grove, California 
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